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Channel Setting Instructions for ResponseCard RF

1. Press and release the "GO" button.

2. While the light is flashing red and green, enter the
2 digit channel code (i.e. channel 1 = 01, channel 21 =

Channel is 41

3. After the second digit is entered, Press and release

Ve - the "GO" button.

4. Press and release the "1/A" button. The light
&+ should flash yellow to confirm.




Disclaimer

e | am not a lawyer, have never been a lawyer, and
have no intention of becoming one.

e This is for information and entertainment purposes
only. The answers here are not intended as and are
not lawyer-client advice.

e Take my advice, my opinions and my chili with a
grain of salt.

e This information represents my research and my
limited understanding of copyright law.



Definition of Copyright

e The Right to Copy

e “Copyrightis a form of protection provided by the
laws of the United States (title 17, U. S. Code) to the
authors of “original works of authorship,” including
literary, dramatic, musical, artistic, and certain
other intellectual works. This protection is available
to both published and unpublished works.” ~ U.S.
Copyright Office




Copyright Basics

e Considered Personal Property (can be sold,
transferred, inherited)

e Automatic Protection when Work Created
e Original Works of Authorship § 102(a)

e Must Be in Fixed Form § 102(a)
» “Tangible Medium of Expression”

e Doesn’t Cover Facts or Ideas

. . Registration (Not required after March 1, 1989)



Presenter
Presentation Notes
Notice was required under the 1976 Copyright Act. This requirement was eliminated when the United States adhered to the Berne Convention, effective March 1, 1989. Although works published without notice before that date could have entered the public domain in the United States, the Uruguay Round Agreements Act (URAA) restores copyright in certain foreign works originally published without notice. The Copyright Office does not take a position on whether copies of works first published with notice before March 1, 1989, which are distributed on or after March 1, 1989, must bear the copyright notice. Use of the notice may be important because it informs the public that the work is protected by copyright, identifies the copyright owner, and shows the year of first publication. Furthermore, in the event that a work is infringed, if a proper notice of copyright appears on the published copy or copies to which a defendant in a copyright infringement suit had access, then no weight shall be given to such a defendant’s interposition of a defense based on innocent infringement in mitigation of actual or statutory damages, except as provided in section 504(c)(2) of the copyright law. Innocent infringement occurs when the infringer did not realize that the work was protected.

“In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.” § 102(b)



Copyright Notice ~ § 401(b)

e Copyright Symbol (© or Copyright or abbreviation
Copr.)

e Year of First Publication (e.g., 2008)

» Year may be omitted for pictorial, graphic or
sculptural works and accompanying text (if any)
appears on cards, postcards, stationary, jewelry,
dolls, toys, or any useful article

e Name of Copyright Owner (or recognized
abbreviation)




Authorship vs. Ownership

e Creator of Work Considered Author

e Ownership May Have Transferred

e Work for Hire § 101

4 e Owning Object # Copyright



Presenter
Presentation Notes
In the case of works made for hire, the employer and not the employee is considered to be the author. Section 101 of the copyright law defines a “work made for hire” as: 1) a work prepared by an employee within the scope of his or her employment; or 2) a work specially ordered or commissioned for use as:

• a contribution to a collective work
• a part of a motion picture or other audiovisual work
• a translation
• a supplementary work
• a compilation
• an instructional text
• a test
• answer material for a test
• an atlas

if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.



Term of Copyright

e First General Revision of Copyright Law, 1831
» 28 + 14 Years with Renewal

e Third General Revision of Copyright Law, 1909
» 28 + 28 Years with Renewal

% . Title17, § 302, 1976
v > Life + 50 Years

e The Sonny Bono Copyright Term Extension Act,
1998

.. » Life + 70 Years
e What Really Matters
Vi > http.//www.lib.umn.edu/copyright/PDchart.phtm|



http://www.lib.umn.edu/copyright/PDchart.phtml

Protectable Works ~ § 102(a)

e Literary Works

e Musical Works

e Dramatic Works

y e Pantomimes & Choreographic Works

: e Pictorial, Graphic & Sculptural Works

e Motion Pictures & Other Audiovisual Works
e Sound Recordings

e Architectural Works




Public Domain

e Copyright Expired
e Dedicated by Author to Public

e Works Published before 1978, Failed to Meet 1909
Act Requirements

* Federal Government Produced (§ 105)




Copyright Holder Rights ~ § 106

e To Reproduce Works
e To Prepare Derivative Works (Adaption)
e To Distribute Works

» Sale, transfer of ownership, rental, leasing, lending

3 "« To Perform Work Publically

» Literary, musical, dramatic, dance, pantomimes,
movies, audiovisual works

rb ~ o To Display Work Publically

» Literary, musical, dramatic, dance, mimes, and
pictorial, graphic or sculptural works including
individual images from movies & audiovisual works

v £ e Public Performance of Digital Sound Recordings


Presenter
Presentation Notes
House Report on The Copyright Act of October 19, 1976. The five fundamental rights that the bill gives to copyright owners—the exclusive rights of reproduction, adaptation, publication, performance, and display—are stated generally in section 106. These exclusive rights, which comprise the so-called “bundle of rights” that is a copyright, are cumulative and may overlap in some cases. See http://www.copyright.gov/circs/circ1.pdf 

Sound recordings are defined in the law as “works that result from the fixation of a series of musical, spoken, or other sounds, but not including the sounds accompanying a motion picture or other audiovisual work.” Common examples include recordings of music, drama, or lectures. A sound recording is not the same as a phonorecord. A phonorecord is the physical object in which works of authorship are embodied. The word “phonorecord” includes cassette tapes, CDs, and vinyl disks as well as other formats. Per http://www.copyright.gov/circs/circ1.pdf 



Ways to Use Works & Comply with
Copyright Laws

e |swork protected by copyright?

e (Qualify as “fair use?”

e (Qualify under TEACH Act?

y " e If not, get permission from copyright
i holder.



Presenter
Presentation Notes
Federal law automatically gives copyright protection to "original works of authorship" at the moment they are "fixed in a tangible medium." In most cases, the copyright belongs to the person who authors or creates text, images, software code, video, audio, and layout ("works") for distance education. Use of the works of others must comply with copyright law. There are basically four ways to do this:
1. Determine whether the work is protected by copyright. Some works are not protected by copyright because they have entered the public domain or are not subject to copyright. See Works Not Protected by Copyright. 
2. Qualify for "fair use" of the work. The law allows limited use of works without the copyright holder's permission if four conditions are satisfied. See TEACH and Fair Use and Fair Use Considerations Worksheet 
3. Qualify under TEACH�See information on this Website.
4. Get permission from the copyright holder. It may take considerable time to do this and may require a fee or royalties. See, Permissions Guide.



Fair Use Means Fair to Use Any
Copyright Materials in Instruction.

- 1 True
__ 2. False
= 3. Not Sure

0% 0%


Presenter
Presentation Notes
Fair use means it’s fair for educators to use any copyright protected materials in instruction.



Fair Use Doctrine ~ § 107

e Statutory Basisin § 107, Title 17 (1976 Copyright
Act)

e “..the fair use of a copyright work, including such
use by reproduction in copies...for purposes such as
criticism, comment, news reporting, teaching
(including multiple copies for classroom use),
scholarship or research, is not an infringement of
copyright.”

= e “Equitable rule of reason”



Presenter
Presentation Notes
The Copyright Act of October 19, 1976. This is the copyright law of the United States, effective January 1, 1978 (title 17 of the United States Code, Public Law 94-553, 90 Stat. 2541).

“Equitable rule of reason” H(ouse of) R(epresentatives) Report. No. 94-1476 (1975)
No hard and fast rules, just weighing all factors…reasonable conclusion



Fair Use Factors ~ § 107

e Purpose and Character of Use
» Commercial vs. Not-for-profit

e Nature of Work

~_* Amount & Substantiality

> Portion used in relation to whole

o Effect on Potential Market


Presenter
Presentation Notes
The 1961 Report of the Register of Copyrights on the General Revision of the U.S. Copyright Law cites examples of activities that courts have regarded as fair use: “quotation of excerpts in a review or criticism for purposes of illustration or comment; quotation of short passages in a scholarly or technical work, for illustration or clarification of the author's observations; use in a parody of some of the content of the work parodied; summary of an address or article, with brief quotations, in a news report; reproduction by a library of a portion of a work to replace part of a damaged copy; reproduction by a teacher or student of a small part of a work to illustrate a lesson; reproduction of a work in legislative or judicial proceedings or reports; incidental and fortuitous reproduction, in a newsreel or broadcast, of a work located in the scene of an event being reported.” Copyright protects the particular way an author has expressed himself; it does not extend to any ideas, systems, or factual information conveyed in the work. From http://www.copyright.gov/fls/fl102.html 



Limitations and Revisions

e 1976 Law Based Predominantly on Print
Environment

» Few Electronic Works (computer programes,
databases, mostly indexes)

4 ” e Amendments to Title 17 Cover Digital

F > Digital Millennium Copyright Act (DMCA) 1998
» TEACH Act (Distance Learning Amendment) 2002
» And More




Fair Use Guidelines for Educational
Multimedia 1996 (1)

e Joint Committee of Publishers, Artist Agents, Higher
Ed. Reps. Developed

e Covers Not-for-profit Educational Uses
e Lawfully Acquired Copyright Works

{:"l e For Education Purposes in Systematic Learning
: Activities

» F2F Instruction

» Directed Self-study

> Over Institutions Secure Electronic Network in Real-
time



Presenter
Presentation Notes
Agency for Instructional Technology (AIT)�American Association of Community Colleges (AACC)�American Association of Higher Education (AAHE)�American Library Association (ALA)�American Society of Journal Authors, Inc. (ASJA)�American Society of Media Photographers (ASMP)�Artists Rights Foundation�Association of American Colleges and Universities (AAC&U)�Association of American Publishers (AAP)�--Harvard University Press�--Houghton Mifflin�--McGraw-Hill�--Simon and Schuster�--Worth Publishers�Association of College Research Libraries (ACRL)�Association for Educational Communications and Technology (AECT)�Association for Information Media and Equipment (AIME)�Association of Research Libraries (ARL)�Authors Guild, Inc.�Broadcast Music, Inc. (BMI)�Consortium of College and University Media Centers (CCUMC)�Copyright Clearance Center (CCC)�Creative Incentive Coalition (CIC)�Directors Guild of America (DGA)�European American Music Distributors Corp.�Educational institution represented�--American University�--Carnegie Mellon University�--City College/City University of New York�--Kent State University�--Maricopa Community Colleges/Phoenix�--Penn State University�--University of Delaware�Information Industry Association (IIA)�Instructional Telecommunications Council (ITC)�International Association of Scientific, Technical and Medical Publishers�Motion Picture Association of America (MPAA)�Music Publishers Association (MPA)�National Association of State Universities and Land-Grant Colleges (NASULGC)�National Council of Teachers of Mathematics (NCTM)�National Educational Association (NEA)�National Music Publishers Association (NMPA)�National School Boards Association (NSBA)�National Science Teachers Association (NSTA)�National Video Resources (NVR)�Public Broadcasting System (PBS)�Recording Industry Association of America (RIAA)�Software Publishers Association (SPA)�Time-Warner, Inc.�U.S. Copyright Office�U.S. National Endowment for the Arts (NEA)�Viacom, Inc. 


Fair Use Guidelines for Educational
Multimedia 1996 (2)

e Multimedia Limitations

» Time (2 years max.)

» Portion (10% or 3 minutes video; 10% or 1000 words;
10% < 30 seconds music; >5 images or photos per
artist/photographer)

» Copying & Distribution
» Credit Sources

» Alterations in Original Only in Support of Educational
Objectives



Presenter
Presentation Notes
Portion (10% or 3 minutes video; 10% or 1000 words; 10% < 30 seconds music; >5 images or photos per artist/photographer)

4.2.1 Motion Media Up to 10% or 3 minutes, whichever is less, in the aggregate of a copyrighted motion media work may be reproduced or otherwise incorporated as part of a multimedia project created under Section 2 of these guidelines.
4.2.2 Text Material Up to 10% or 1000 words, whichever is less, in the aggregate of a copyrighted work consisting of text material may be reproduced or otherwise incorporated as part of a multimedia project created under Section 2 of these guidelines. An entire poem of less than 250 words may be used, but no more than three poems by one poet, or five poems by different poets from any anthology may be used. For poems of greater length, 250 words may be used but no more than three excerpts by a poet, or five excerpts by different poets from a single anthology may be used.
4.2.3 Music, Lyrics, and Music Video Up to 10%, but in no event more than 30 seconds, of the music and lyrics from an individual musical work (or in the aggregate of extracts from an individual work), whether the musical work is embodied in copies, or audio or audiovisual works, may be reproduced or otherwise incorporated as a part of a multimedia project created under Section 2. Any alterations to a musical work shall not change the basic melody or the fundamental character of the work.
4.2.4 Illustrations and Photographs The reproduction or incorporation of photographs and illustrations is more difficult to define with regard to fair use because fair use usually precludes the use of an entire work. Under these guidelines a photograph or illustration may be used in its entirety but no more than 5 images by an artist or photographer may be reproduced or otherwise incorporated as part of an educational multimedia project created under Section 2. When using photographs and illustrations from a published collective work, not more than 10% or 15 images, whichever is less, may be reproduced or otherwise incorporated as part of an educational multimedia project created under Section 2.
4.2.5 Numerical Data Sets Up to 10% or 2500 fields or cell entries, whichever is less, from a copyrighted database or data table may be reproduced or otherwise incorporated as part of a educational multimedia project created under Section 2 of these guidelines. A field entry is defined as a specific item of information, such as a name or Social Security number, in a record of a database file. A cell entry is defined as the intersection where a row and a column meet on a spreadsheet.

Copying & Distribution
 4.3 Copying and Distribution Limitations Only a limited number of copies, including the original, may be made of an educator's educational multimedia project. For all of the uses permitted by Section 3, there may be no more than two use copies only one of which may be placed on reserve as described in Section 3.2.3.



Student Submits Class Work (Essay,

Artwork, Animation, and So On). The
Work Is...

" A. Automatically copyright by
’ the student.

Copyright by the student if it
includes a copyright notice.

1)
Owned by student, but can 0%
be used by class instructor for
any educational purpose.

8 D. Owned by the college under
~ " the “work for hire” concept.

O Automatically cop... B Copyright by the ...
B Owned by student,... @ Owned by the coll...



Presenter
Presentation Notes
A student submits work created for a class (essay, artwork, animation, musical composition, and so on). The work is…



Copyright Holder Rights ~ § 106

e To Reproduce Works

e To Prepare Derivative Works (Adaption)
e To Distribute Works

:* To Perform Work Publically

3 e To Display Work Publically

e Public Performance of Digital Sound Recordings



Presenter
Presentation Notes
When a work exists in a tangible form, copyright protection automatically exists. Cannot be used as example of student work or to demonstrate a concept covered in the class

House Report on The Copyright Act of October 19, 1976. The five fundamental rights that the bill gives to copyright owners—the exclusive rights of reproduction, adaptation, publication, performance, and display—are stated generally in section 106. These exclusive rights, which comprise the so-called “bundle of rights” that is a copyright, are cumulative and may overlap in some cases. See http://www.copyright.gov/circs/circ1.pdf 

Sound recordings are defined in the law as “works that result from the fixation of a series of musical, spoken, or other sounds, but not including the sounds accompanying a motion picture or other audiovisual work.” Common examples include recordings of music, drama, or lectures. A sound recording is not the same as a phonorecord. A phonorecord is the physical object in which works of authorship are embodied. The word “phonorecord” includes cassette tapes, CDs, and vinyl disks as well as other formats. Per http://www.copyright.gov/circs/circ1.pdf 



Copyright Holder Rights ~ § 106

e No copyright notice required,
e Copyright is automatic,

e No registration required.



Presenter
Presentation Notes




Specifically, Copyright Holder May...

e Transfer (in writing) or license some or all rights,
e Authorize derivative works,

e Control modifications to work,

=+ e Determine commercialization of work,

e Control performances or displays of work,

e Authorize reproductions and transmissions of work.



Faculty Member Records News
Broadcast at Home, Shows to Her Class.

- A. Useisillegal because all
such programs are
copyright.

~ B. Useinclass shortly after
: recording meets fair use

guidelines.
Instructor shou.ld condu.ct 0% 0% 0% 0%
4-factor analysis to see if (&S & = S\
fair use applies. . :
i pp z&\ ” ‘(8} obov.. 069
AT S ? o (‘\&
= D. ldon’t know. i ‘?o‘*A ‘\o&* N
: . ‘,\\\Qg’ o (}Q‘:’ é'o"g
e e’ <&



Presenter
Presentation Notes
A faculty member records a news report at home and shows it to her class. 



Four factor Analysis to determine if use
qualifies under fair use.

e Purpose & Character
&+ Nature of Work
e Amount & Substantiality

o [Effect on Potential Market



Presenter
Presentation Notes
Purpose�Purpose and Character of the use: Nonprofit, educational, and personal uses are generally favored fair uses while commercial uses are less likely to be deemed fair use. Although educational use in and of itself will not assure that your use is a fair use, by the same token not every commercial use will fail as a fair use. Transformative uses, uses that result in the creation of a new work, with a new purpose and different character are favored as fair uses over uses that merely reproduce an original work. The more transformative a particular use is the less significant the other factors will be as they weigh against fair use. 

http://blog.lib.umn.edu/copyinfo/scenarios/023136.html and 
http://www.lib.umn.edu/copyright/checklist.phtml
Nature�The nature of the copyrighted work: Factual works, published works and scientific articles that are factual in nature are more likely to be considered available for fair use than are creative, imaginative, artistic, or unpublished works. Additionally certain "consumable" works, e.g. workbooks and standardized tests are not likely to be considered available for fair use.

Amount�Amount and substantiality of the portion used: The statute gives no bright line indication concerning how much of a work may be used under fair use but the implication is that use of the whole work is less likely to be considered a fair use. Thus, use of only a small portion of a work is favored. However in some circumstance e.g. uses like research, classroom use, personal use that already weigh in favor of fair use, you may use more of a work. In fact in such cases use of the entire work may be appropriate and allowable as a fair use if using that much is required to accomplish your purpose. A commercial use of the same material in the same amount could weigh heavily against fair use.

Market Effect�Effect on the potential market for or value of the work: Generally the consideration for this factor is whether or not there is some economic harm to the owner of the copyright as a result of your use. Courts have established the availability of permissions or licenses as one of the potential values for copyrighted works. This factor alone, however, cannot determine whether or not a use is fair. Positioned as the fourth factor it is a bit easier to consider market effects. If the first three factors weigh in favor of fair use then market harm should carry less weight even when considering the permissions market, since the market is for permissions that are required. Conversely, if the first three factors are tipping the balance in favor of permission then market harm will carry more weight in the balancing of the factors. 



Four factor Analysis to determine if use
qualifies under fair use.

e Purpose & Character

& ¢ Natd
- Nonprofit, educational, and
* Amg  personal uses are generally
. Eff favored fair uses while

©{ commercial uses are less likely to
be deemed fair use.



Presenter
Presentation Notes
Purpose�Purpose and Character of the use: Nonprofit, educational, and personal uses are generally favored fair uses while commercial uses are less likely to be deemed fair use. Although educational use in and of itself will not assure that your use is a fair use, by the same token not every commercial use will fail as a fair use. Transformative uses, uses that result in the creation of a new work, with a new purpose and different character are favored as fair uses over uses that merely reproduce an original work. The more transformative a particular use is the less significant the other factors will be as they weigh against fair use. 

http://blog.lib.umn.edu/copyinfo/scenarios/023136.html and 
http://www.lib.umn.edu/copyright/checklist.phtml
Nature�The nature of the copyrighted work: Factual works, published works and scientific articles that are factual in nature are more likely to be considered available for fair use than are creative, imaginative, artistic, or unpublished works. Additionally certain "consumable" works, e.g. workbooks and standardized tests are not likely to be considered available for fair use.

Amount�Amount and substantiality of the portion used: The statute gives no bright line indication concerning how much of a work may be used under fair use but the implication is that use of the whole work is less likely to be considered a fair use. Thus, use of only a small portion of a work is favored. However in some circumstance e.g. uses like research, classroom use, personal use that already weigh in favor of fair use, you may use more of a work. In fact in such cases use of the entire work may be appropriate and allowable as a fair use if using that much is required to accomplish your purpose. A commercial use of the same material in the same amount could weigh heavily against fair use.

Market Effect�Effect on the potential market for or value of the work: Generally the consideration for this factor is whether or not there is some economic harm to the owner of the copyright as a result of your use. Courts have established the availability of permissions or licenses as one of the potential values for copyrighted works. This factor alone, however, cannot determine whether or not a use is fair. Positioned as the fourth factor it is a bit easier to consider market effects. If the first three factors weigh in favor of fair use then market harm should carry less weight even when considering the permissions market, since the market is for permissions that are required. Conversely, if the first three factors are tipping the balance in favor of permission then market harm will carry more weight in the balancing of the factors. 



Four factor Analysis to determine if use
qualifies under fair use.

e Purpose & Character

. e Nature of Work

e Amq

Factual works, published works

* Effe and scientific articles (factual in

nature) more likely considered fair
use than creative, imaginative,
artistic, or unpublished works.



Presenter
Presentation Notes
Purpose�Purpose and Character of the use: Nonprofit, educational, and personal uses are generally favored fair uses while commercial uses are less likely to be deemed fair use. Although educational use in and of itself will not assure that your use is a fair use, by the same token not every commercial use will fail as a fair use. Transformative uses, uses that result in the creation of a new work, with a new purpose and different character are favored as fair uses over uses that merely reproduce an original work. The more transformative a particular use is the less significant the other factors will be as they weigh against fair use. 

http://blog.lib.umn.edu/copyinfo/scenarios/023136.html and 
http://www.lib.umn.edu/copyright/checklist.phtml
Nature�The nature of the copyrighted work: Factual works, published works and scientific articles that are factual in nature are more likely to be considered available for fair use than are creative, imaginative, artistic, or unpublished works. Additionally certain "consumable" works, e.g. workbooks and standardized tests are not likely to be considered available for fair use.

Amount�Amount and substantiality of the portion used: The statute gives no bright line indication concerning how much of a work may be used under fair use but the implication is that use of the whole work is less likely to be considered a fair use. Thus, use of only a small portion of a work is favored. However in some circumstance e.g. uses like research, classroom use, personal use that already weigh in favor of fair use, you may use more of a work. In fact in such cases use of the entire work may be appropriate and allowable as a fair use if using that much is required to accomplish your purpose. A commercial use of the same material in the same amount could weigh heavily against fair use.

Market Effect�Effect on the potential market for or value of the work: Generally the consideration for this factor is whether or not there is some economic harm to the owner of the copyright as a result of your use. Courts have established the availability of permissions or licenses as one of the potential values for copyrighted works. This factor alone, however, cannot determine whether or not a use is fair. Positioned as the fourth factor it is a bit easier to consider market effects. If the first three factors weigh in favor of fair use then market harm should carry less weight even when considering the permissions market, since the market is for permissions that are required. Conversely, if the first three factors are tipping the balance in favor of permission then market harm will carry more weight in the balancing of the factors. 



Four factor Analysis to determine if use
qualifies under fair use.

e Purpose & Character
. e Nature of Work

e Amount & Substantiality

* fFfe Excerpt, extract, clip or small

portion (e.g. only part needed for

educational purposes) more likely

gualifies as fair use. Entire work
or “heart of work” would not.



Presenter
Presentation Notes
Purpose�Purpose and Character of the use: Nonprofit, educational, and personal uses are generally favored fair uses while commercial uses are less likely to be deemed fair use. Although educational use in and of itself will not assure that your use is a fair use, by the same token not every commercial use will fail as a fair use. Transformative uses, uses that result in the creation of a new work, with a new purpose and different character are favored as fair uses over uses that merely reproduce an original work. The more transformative a particular use is the less significant the other factors will be as they weigh against fair use. 

http://blog.lib.umn.edu/copyinfo/scenarios/023136.html and 
http://www.lib.umn.edu/copyright/checklist.phtml
Nature�The nature of the copyrighted work: Factual works, published works and scientific articles that are factual in nature are more likely to be considered available for fair use than are creative, imaginative, artistic, or unpublished works. Additionally certain "consumable" works, e.g. workbooks and standardized tests are not likely to be considered available for fair use.

Amount�Amount and substantiality of the portion used: The statute gives no bright line indication concerning how much of a work may be used under fair use but the implication is that use of the whole work is less likely to be considered a fair use. Thus, use of only a small portion of a work is favored. However in some circumstance e.g. uses like research, classroom use, personal use that already weigh in favor of fair use, you may use more of a work. In fact in such cases use of the entire work may be appropriate and allowable as a fair use if using that much is required to accomplish your purpose. A commercial use of the same material in the same amount could weigh heavily against fair use.

Market Effect�Effect on the potential market for or value of the work: Generally the consideration for this factor is whether or not there is some economic harm to the owner of the copyright as a result of your use. Courts have established the availability of permissions or licenses as one of the potential values for copyrighted works. This factor alone, however, cannot determine whether or not a use is fair. Positioned as the fourth factor it is a bit easier to consider market effects. If the first three factors weigh in favor of fair use then market harm should carry less weight even when considering the permissions market, since the market is for permissions that are required. Conversely, if the first three factors are tipping the balance in favor of permission then market harm will carry more weight in the balancing of the factors. 



Four factor Analysis to determine if use
qualifies under fair use.

e Purpose & Character
i '* - o Nature of Work
. Amount & Substantiality

o [Effect on Potential Market

Economic harm or diminished
market for owner of copyright
weighs against fair use.



Presenter
Presentation Notes
Purpose�Purpose and Character of the use: Nonprofit, educational, and personal uses are generally favored fair uses while commercial uses are less likely to be deemed fair use. Although educational use in and of itself will not assure that your use is a fair use, by the same token not every commercial use will fail as a fair use. Transformative uses, uses that result in the creation of a new work, with a new purpose and different character are favored as fair uses over uses that merely reproduce an original work. The more transformative a particular use is the less significant the other factors will be as they weigh against fair use. 

http://blog.lib.umn.edu/copyinfo/scenarios/023136.html and 
http://www.lib.umn.edu/copyright/checklist.phtml
Nature�The nature of the copyrighted work: Factual works, published works and scientific articles that are factual in nature are more likely to be considered available for fair use than are creative, imaginative, artistic, or unpublished works. Additionally certain "consumable" works, e.g. workbooks and standardized tests are not likely to be considered available for fair use.

Amount�Amount and substantiality of the portion used: The statute gives no bright line indication concerning how much of a work may be used under fair use but the implication is that use of the whole work is less likely to be considered a fair use. Thus, use of only a small portion of a work is favored. However in some circumstance e.g. uses like research, classroom use, personal use that already weigh in favor of fair use, you may use more of a work. In fact in such cases use of the entire work may be appropriate and allowable as a fair use if using that much is required to accomplish your purpose. A commercial use of the same material in the same amount could weigh heavily against fair use.

Market Effect�Effect on the potential market for or value of the work: Generally the consideration for this factor is whether or not there is some economic harm to the owner of the copyright as a result of your use. Courts have established the availability of permissions or licenses as one of the potential values for copyrighted works. This factor alone, however, cannot determine whether or not a use is fair. Positioned as the fourth factor it is a bit easier to consider market effects. If the first three factors weigh in favor of fair use then market harm should carry less weight even when considering the permissions market, since the market is for permissions that are required. Conversely, if the first three factors are tipping the balance in favor of permission then market harm will carry more weight in the balancing of the factors. 



Faculty Member Wants 2-Minute
Segment of Video Tape Digitized, Burnt

to DVD for Future Use

A. Media Center staff will do

anything you ask!

Instructor should conduct
4-factor analysis to see if
fair use applies.

Since segment < 10% of
total work, it’s legal under
TEACH Act.

" D. Not spontaneous, fails to

quality as fair use.

0%

O Media Center staf... B Instructor should...
B Since segment <... O Not spontaneous, ...



Presenter
Presentation Notes
Faculty member takes tape recording of evening news to Technology Center, wants 2-minute segment digitized, burnt to DVD (for future use).



Conditions Change, conduct
4-factor analysis for each subsequent
use

e Purpose & Character

e Nature of Copyrighted Work

e Amount & Substantiality
» Segment is “Heart of the Work”

¥ . ¢ Market Effect

> Commercial version available


Presenter
Presentation Notes
In this particular instance the faculty member may find that her initial use of the recording is a fair use. But any subsequent use, even the short 2 minute clip, would require another four factor analysis. Circumstances surrounding any use can change over time. For example, the network may later make the segment available commercially, on DVD. This condition could compel the faculty member to purchase the DVD from the network rather than rely on her homemade DVD copy for instructional use. In general analog to digital conversions are not permitted when content is commercially available in digital formats.

http://blog.lib.umn.edu/copyinfo/scenarios/023136.html


Fair Use Not Fair Use

http://www.lib.ncsu.edu/scc/tutorial/copyuse/worksheet.pdf



Presenter
Presentation Notes
http://www.lib.ncsu.edu/scc/tutorial/copyuse/worksheet.pdf 

http://www.lib.ncsu.edu/scc/tutorial/copyuse/worksheet.pdf

Purpose and Character of Use

Nonprofit Criticism Commercial
- Educational Commentary
Personal News reporting

Parody



Presenter
Presentation Notes
Factor 1:  The purpose and character of the use.

On the lists below, items on the left weigh in favor of fair use, whereas the commercial use listed on the right weighs against fair use, and permission to use the work would be required.  The items listed in the middle can add weight to the uses on the left and make the fair use determination more likely. 

No one factor by itself determines fair use, but it is helpful for CSU classroom uses that an educational use of a copyrighted work is in the left column.  If the work is used in the classroom as a part of some commentary and criticism, the case is even stronger.  When a copyrighted work is used for an exclusively commercial purpose, permission from the copyright holder is almost always necessary. 



Nature of Copyrighted Work

Factual Imaginative

Published Mixture of fact Unpublished

And
Imaginative



Presenter
Presentation Notes
Factor 2:  The nature of the copyrighted work.

If the work is factual and has been published, the balance tips in favor of fair use.  If the work is creative and unpublished, it is more likely that permission will be required.  The balancing of items under this factor thus looks like this:

The middle column is not a weighing factor but more a recognition that some works are both imaginative and factual, in which case whether it is or is not published will move it more in one direction or the other. 



Amount & Substantiality of
Portion Used

Small amount, Large amount,
- Not the “heart” “Heart”

of the work of the work



Presenter
Presentation Notes
Factor 3:	The amount of the work used in relation to the whole copyrighted work.

Here, the items on the left weigh in favor of fair use and those on the right weigh in favor of not a fair use, in which case permission from the copyright holder is required.  

Like all of the factors, this factor, in particular, must be considered in relation to the other factors.   For example, if the use is educational and for commentary purposes (factor 1, strongly in favor of fair use) then more of the work could be used and still be within fair use.  Similarly, if the use is commercial, even a small amount of use would weigh in favor of it not being a fair use, therefore, requiring permission.



Effect of Use on Market or Value

of Work
After first 3 factors, Competes with
g~ |f work tips toward sales of
& Fair Use Original,
.. Avoids
;)rrilr?tmal out of -~ permissions
No ready / \/) payments
Permissions .
Market, -



Presenter
Presentation Notes
This factor is sometimes considered the most important, although the copyright law makes no such distinction. It requires a comparison of the first three factors against the effect on the commercial market for the copyrighted work.  If the proposed use is likely to become widespread and would have a negative effect on the marketability for the copyright holder, the balance will tip towards not a fair use, and permission will be required. 
 
After evaluation of the first three factors, the proposed use tips toward fair use

Original is out of print
No ready market for permission
Copyright owner is not identifiable
 
Competes with sales of the original
Avoids payment for permission (royalties) in an established permissions market

The items in the middle here support a fair use determination.  If the copyright holder is not identifiable, even though the use would compete with commercial sales, the scale tips towards fair use because of the difficulty in obtaining the permission.  Interestingly, the ability to get permission, unlike all items on all of the other lists, has nothing to do with the use or the character of the work.  Nevertheless, if it is not difficult to get permission, it will generally be required.



Copy of Math Problem from Text (Not
Adopted Text) for Class Handout or
Online Use Violates Copyright?

B. False 0%

O True B False @ Not Sure
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Presentation Notes
Copying a Math example or problem from a text book (not the required text) for class handout or online use violates copyright?



Which Problem, How Many?

e Cannot copyright concept or idea.

. e Factual vs. “creative” work?

e Portion of textbook copied?

e Effect on marketability of textbook?

A . e Brevity of quoted material?

e Conduct 4-Factor Analysis!



Presenter
Presentation Notes
Mathematical theorem cannot be copyright

However, a word puzzle and the specific language may be copyright


Instructor Copies Chapter, Uses in Class
for Years. What Are Consequences?

Compensatory damages by
the copyright holder.

Statutory damages of $250
to $150,000 (per willful
violation).

Criminal liability & jail time.

All of the above.

Compensat Statutory Criminal All of the
ory damages damages of liability & above.
by the $250 to jail time.
copyright $150,000
holder. (per willful

violation).


Presenter
Presentation Notes
An instructor has copied handout from book, used in class for years. What are consequences of copyright violation? 

Infringing Copyright
In utilizing any of the exclusive rights provided to the copyright holder without his permission, you may be violating or infringing on his rights under the Copyright Act. If the copyright holder has registered the infringed work with the U.S. Copyright Office prior to the infringement, the copyright holder may be entitled to compensation for his loss. Compensation may include damages, such as lost profits from the infringing activity, or statutory damages ranging from $250 to $150,000 for each infringing copy or higher if the court feels that the infringement was committed "willfully."
You may also be criminally liable if you willfully copy a work for profit or financial gain, or if the work has a value of more than $1,000. Penalties can include a one year jail sentence plus fines. If the value is more than $2,500, you may be sentenced to five years in jail plus fines. Criminal penalties generally apply to large-scale commercial piracy.�
http://www.copyright.com/ccc/viewPage.do?pageCode=cr10-n#infringment



T.E.A.C.H. Act ~ Title 17, §110(2)

e Act Doesn’t Alter Scope of Fair Use
e Fair Use Technologically Neutral

e Lack of Guidelines? Fair Use Still Applicable

" e Provides for Transmission of DL Materials § 110(2)



Presenter
Presentation Notes
Technology, Education and Copyright Harmonization (TEACH)

“The Copyright Office and the Senate Judiciary Committee, however, are quite explicit in expressing the view that nothing in the amended exemption for distance education should be construed as altering the scope and applicability of fair use,” see https://www.policyarchive.org/bitstream/handle/10207/2893/RL33516_20060706.pdf?sequence=1 

Fair Use Technologically Neutral
Fair use is technologically neutral and therefore applies to activities in the digital environment s well as face to face instruction.

Lack of Guidelines? Fair Use Still Applicable
Lack of established guidelines for any particular type of use does not mean that fair use is inapplicable



What TEACH Act Does (1)

e Expands § 110 (Fair Use); Covers Synchronous and
Asynchronous Digital Transmissions for DL

e Expanded Works
» Comparable to F2F Instruction
» Limited Portions

e Limitations (Uses not covered)
» Materials Produced/Marketed for DL use
» Distribution of lllegally Obtained Copies

= * Accredited Nonprofit Educational Institutions or
. Govt. Bodies Only



Presenter
Presentation Notes
Limited Portions
performances of nondramatic literary or musical work, excluding operas, music videos, and musicals, in their entirety; any other work, if only reasonable and limited portions of the performance are used; and displays of any work comparable to the use typical in face-to-face displays.




What TEACH Act Does (2)

e Conditions of Permitted Use

» Directly Related to Teaching Content (Not
entertainment)

» Under Actual Supervision of Instructor
» Part of Systematic Mediated Instructional Activities

.« Ephemeral Copies ~ Title 17, § 112 (f)
» Does Not Authorize Wholesale Conversion to Digital
» Copies Only Retained by Institution for Fair Use
Activities
» Analog Works Digitized Only If Unavailable Free of
Technological Protections



Presenter
Presentation Notes
Part of Systematic Mediated Instructional Activities
Materials excluded from the “mediated instructional activities” context are “textbooks, course packs, or other material in any media” typically purchased or owned by students for their own use.

Does Not Authorize Wholesale Conversion to Digital
In addition to 17 U.S.C. § 110, the TEACH Act amends 17 U.S.C. § 112, entitled “Limitations on exclusive rights: Ephemeral recordings.” An ephemeral recording is a copy of a work made for the purposes of later transmission by a broadcasting organization entitled to transmit the work. It adds a new subsection (f) to permit an educational institution transmitting an authorized performance or display under § 110(2) to load copies or phonorecords of the performance or display on its servers for transmission at the request of students. The provision intends to facilitate asynchronous education.



What TEACH Act Does (3)

e Conditions of Recipients
» Officially Enrolled Students
» Technologically Limited to Permitted Recipients

e Mandatory Preconditions

» Institutional Policies on Copyright

» Focus on Education

 Notification of Copyright Ownership to Learners
» Technological Measures to Prevent Retention

« Encryption of Transmitted Content

» Password Required



Presenter
Presentation Notes
Technologically Limited to Permitted Recipients
[I]t is intended to require only that the students or employees authorized to be recipients of the transmission should be identified, and the transmission should be technologically limited to such identified authorized recipients through systems such as password access or other similar measures.

Language: The materials on this course web site are only for the use of students enrolled in this course for purposes associated with this course and may not be retained or further disseminated.





What TEACH Act Requires Instructors to
Inform Students that Works in the
Online Course Are Copyright Protected.

a ./A True

~ B. False



Presenter
Presentation Notes
TEACH Act requires instructors to inform students that works seen in the online class may be protected by copyright.



TEACH Act Requires Instructors to
Inform Students that Works in the
Online Course Are Copyright Protected.

e Copyright notice must accompany each work.

v e Course must include general notice of copyright.



Presenter
Presentation Notes
The TEACH Act requires instructors to inform students that works seen in the online class may be protected by copyright.



The materials on this course web
site are only for the use of
students enrolled in this course for
purposes associated with this
course and may not be retained or
further disseminated.




Faculty Member Posts Book Excerpt on
Her Personal Website for Class to
Access. Protected by TEACH Act?

Yes, portion comparable to
amount used in F2F class.

Yes, if not part of a
commercial work sold for
online use 0%

Yes, faculty member posts
notice of copyright.

No, access not limited to
the just class.

O Yes, porti... B Yes, if no... B Yes, facul... @ No, access...



Presenter
Presentation Notes
Faculty member posts excerpt from book on staff web site for use in a class. Protected by TEACH Act?



TEACH Act Checklist

e No commercial works designed for online
instruction.

e No pirated or unlawfully made copies.

e Digital performance or display must be part of
mediated instruction.

e Use software tools to protect access and prevent
students from retaining.

e Notify students that works may be subject to

copyright protection.



Using Work of Others in Instruction?

e Covered by Copyright?
e Covered by Fair Use?

e Covered by TEACH Act?

I« If Not, Get Permission




The Reasonable Good Faith Fair Use
Defense

e Employees of Nonprofit Institutions

e Reasonable, Good Faith Determination

e Court Must Remit Statutory Damages



Presenter
Presentation Notes
The copyright act provides a very important 'defense' for employees of a nonprofit educational institution who make a reasonable, good faith determination that their proposed use of copyrighted materials is a fair use. If such employees, acting within the scope of their employment, made a reasonable, good faith decision that their proposed use of copyrighted materials was a fair use under the copyright act, a court, later finding that they had infringed, must remit statutory damages. The key is that the infringer must have believed, and have had reasonable grounds for believing, the use was a fair one. Thus, taking the time to learn about copyright law and fair use, applying that knowledge and keeping some documentation of that analysis is not only the right thing to do, it may also help out in the long run. ~ Scholarly Communication Center, NCSU Libraries



Resources (1)

e U.S. Copyright Office and Copyright Law of the
United States, see
http://www.copyright.gov/title17/

e NewsNet, see http://www.copyright.geov/newsnet/

= ¢ Congressional Research Services, Copyright

4 Exemptions for Distance Education: 17 U.S.C. §
110(2), the Technology, Education, and Copyright
Harmonization Act of 2002, see
https://www.policyarchive.org/bitstream/handle/1
0207/2893/RL33516 20060706.pdf?sequence=1



http://www.copyright.gov/title17/
http://www.copyright.gov/newsnet/
https://www.policyarchive.org/bitstream/handle/10207/2893/RL33516_20060706.pdf?sequence=1
https://www.policyarchive.org/bitstream/handle/10207/2893/RL33516_20060706.pdf?sequence=1

Resources (2)

e North Carolina State University Fair Use Worksheet,
see
http://www.lib.ncsu.edu/scc/tutorial/copyuse/work
sheet.pdf

§ e« Consortium of College and University Media

i Centers, “Educational Multimedia Fair Use
Guidelines,” see
http://ccumc.org/system/files/MMFUGuides.pdf

‘ - o The TEACH Toolkit, see
- http://www.lib.ncsu.edu/scc/legislative/teachkit/ba
ckground.html



http://www.lib.ncsu.edu/scc/tutorial/copyuse/worksheet.pdf
http://www.lib.ncsu.edu/scc/tutorial/copyuse/worksheet.pdf
http://ccumc.org/system/files/MMFUGuides.pdf
http://www.lib.ncsu.edu/scc/legislative/teachkit/background.html
http://www.lib.ncsu.edu/scc/legislative/teachkit/background.html

Resources (3)

e Copyright Term & the Public Domain in the United
States, see
http://www.lib.umn.edu/copyright/PDchart.phtml

e Fair Use Analysis Tool, University of Minnesota, see
http://www.lib.umn.edu/copyright/checklist.phtml

e History of Copyright, see
http://www.copyright.gov/circs/circla.html

. * Fundamentals of Fair Use and Copyright, California

State University, Office of General Counsel, see
http://www.calstate.edu/gc/docs/fair use.doc



http://www.lib.umn.edu/copyright/PDchart.phtml
http://www.lib.umn.edu/copyright/checklist.phtml
http://www.copyright.gov/circs/circ1a.html
http://www.calstate.edu/gc/docs/fair_use.doc
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